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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

6th November, 2019 
 

TITLE SUIT NO. 21/2017 
 
Smt. Ganga Jerang 
Wife of Sri Taneng Jerang 
R/o: Dokoso, Zoo Road,  
PO- R.K. Mission, Itanagar 
Dist- Papumpare 
Arunachal Pradesh, PIN 791113 

-- Plaintiff       

-Vs.- 

 (1)  Smt. Lakheswari Saikia 
W/o Sri Narendra Nath Saikia 
 

(2)    Siddhartha Vidyalaya 
Represented by its registered proprietor 
Sri Siddartha Sankar Saikia, S/o- Narendra 
Nath Saikia,  
Both are permanent residents of  
Village – Goroimari, PO-Salonibari 
District – Sonitpur, Assam.  
 
The defendant No.1 presently residing  
C/o Sri PabitraKalita, Sonitpur Jatiya Vidyalaya 
Campus, Nikamol, Tezpur, Mouza – Halleswar 
District – Sonitpur, Assam 

----- Defendants 
“This is a suit for specific performance of contract 
of sale and mesne profit and the suit is came up 
for final hearing 19/10/2019 in presence of 
following Advocates:-  
 

Ld. Advocate appeared for the plaintiff           : - Mr. A. K. Paul 
Ld. Advocate appeared on behalf of defendant: - Mr. T. Paul 

JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff‘s case appears to be in a nutshell is that defendant No.1 is the 

owner and pattadar of land measuring 3 Bighas covered under Dag No.428 
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of PP No.81 and a school calledSiddhartha Vidyalaya also standing over such 

land and hereinafter referred as ‘suit property’. That on 30-01-2015 there 

was an agreement of sale executed between the plaintiff and defendant in 

presence of the witnesses for sale and purchase of suit property at a 

consideration of Rs.33 Lakhs and sale agreement of sale was registered 

before the Notary Officer vide Serial No.2025. That on 19-01-2015 the 

plaintiff had paid entire sale amount of Rs.33 Lakhs to the defendants and 

defendant No.1 acknowledged the receipt in writing. It was agreed that 

defendant No.1 had to procure necessary sale permission and execute 

registered sale deed in favor of the plaintiff and the cost of the sale deed will 

be borne by the plaintiff. That Siddhartha Vidyalaya stood over the suit 

property run by defendant No.2 and to avoid future complicacy there was 

another agreement dated 30-01-2015 executed between the plaintiff and 

defendant No.2 on condition that defendant No.2 will hand over the 

possession of the school along with all its relevant documents to the plaintiff. 

That in clause 6 of agreement of sale dated 30-01-2015 that executed 

between the plaintiff and defendant No.1 there was an option for the said 

defendants to rescind the agreement of sale within three months on 

payment of Rs.43 Lakhs to the plaintiff which the defendant No.1 failed to 

do so. Thereafter, on several occasions the plaintiff asked the defendant to 

execute the registered sale deed pertaining to the suit property but the 

defendant failed to comply the terms and conditions of concluded terms of 

contract dated 30-01-2015. That plaintiff noticed the defendant No.2 is 

running the school from somewhere by changing its name violating the 

terms of the contract dated 30-01-2015. That the plaintiff is ready and 

willing to purchase the suit property as per the agreement dated 30-01-2015 

and on 08-01-2016 advocate‘s notice was issued upon the defendants for 

compliance of agreement dated 30-01-2015, but the defendants have failed 

to execute the registered sale deed in favor of the plaintiff. Hence, the 

plaintiff instituted the suit for specific performance of contract along with 

alternative reliefs, return of the sale consideration paid by the plaintiff to 

defendant No.1 with adequate compensation and other consequential reliefs.  
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Case of the defendants: 

2. On receiving summons from the court, the defendant No.1 contested the 

suit by filing written statement both in law and facts. The suit against the 

defendant No.2 proceeded ex-parte as he failed to appear before this court. 

Defendant No.1 Lakheswari Saikia denied the entire averments of the plaint 

stating that she is not the owner of the suit land measuring 3 Bighas out of 

4 Bighas 11 Lessas. She further pleaded that she had purchased land 

measuring 2 Bighas 11 lessas vide registered sale deed No.1186 of 1973 and 

thereafter she had gifted 1 Bighas of land to her daughter Smt. Chandrama 

Saikia vide registered gift Deed No.1333 of 1998 and after that her daughter 

became the absolute owner, possessor and title holder of the land and as 

such she has no right to sell 3 Bighas of land to plaintiff. She further pleaded 

that there is no school over such land in the name of Siddhartha Vidyalaya 

and registration number is also wrongly stated. That defendant No.1 never 

approached the plaintiff for sale of land and school Siddhartha Vidyalaya on 

consideration of Rs.33 Lakhs. The defendant No.1 had executed an 

agreement of sale of land with the plaintiff. Defendant No.1 is a house wife 

and is a cancer patient and undergoing treatment at Guwahati.Thatplaintiff 

with sons of defendant No.1 might have discussed the sale of land without 

her knowledge. That she has no knowledge about the terms and conditions 

of the agreement of sale. It is also false that Rs.33 Lakhs was paid as sale 

consideration. Upon the above, defendant No.1 prayed to dismiss the suit 

with cost.  

3. Upon the above said pleading my predecessor in office framed the following 
issues:-  

ISSUES 
I. Whether there is any no cause of action? 

II. Whether the suit is barred under section 34 of Specific 
Relief Act? 

III. Whether on 30-01-2015 defendant No.1 entered into a 
valid sale agreement to sell the schedule land and 
school to the plaintiff?  

IV. Whether the plaintiff paid the entire sale 
consideration of Rs.33, 00,000/- (rupees thirty lakhs 
only) to the defendant No.1 and defendant 
No.1acknowledged the receipt of the same?  
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V. Whether the plaintiff entered into a valid sale 
agreement with defendant No.2 on 30-01-2015? 

VI. Whether it was agreed between the parties that 
defendant No.1 shall procure necessary sale 
permission / no objection certificate but failed to do 
so?  

VII. Whether the plaintiff is ever ready and willing to 
perform his part of the contract? 

VIII. Whether the plaintiff is entitled to a decree as prayed 
for? 

IX. To what other reliefs the parties is entitled? 
4. Plaintiff side to prove her contentions adduced both ocular as well as 

documentary forms of evidences by examining4 nos. of witnesses. Per 

contra, defendant side also adduced both ocular and documentary forms of 

evidences by way of examining 3no‘sof witnesses before this court.  

5. Now, for the sake of brevity of the judgment and for proper appreciation, let 

us reproduce some relevant portion of the evidences as follows:-  

EVIDENCES ADDUCED BY THE PLAINTIFF 

6. PW-1 has submitted her examination-in-chief through affidavit supporting 

the entire contents of the plaint and exhibited following documents :  

  Ext.1 is the agreement of sale dated 30-01-2015; 

  Ext.2 is the agreement of sale dated 30-01-2015 entered  

  into between the plaintiff and defendant No.2; 

  Ext.3 &4 are the money receipts; 

  Ext.5 is the postal receipts& 

  Ext.6 is the advocate notice. 

7. PW-1 in her cross-examination testified that Bishnu Sarma is her related 

brother. She knows Siddhartha Sankar. He was running a company named 

Janasarathi Valiance Company. Through the said company Siddhartha 

Sankar Saikia was running real estate business. Bishnu Sarma introduced 

Siddhartha Sankar Saikia to her thereafter she knows him. She went to the 

office of Siddhartha Sankar and in the company she was shown some 

documents but she does not remember what they were. She was taken to 

the office of Siddhartha Sankar Saikia by his brother Bishnu Saikia, but 

Bishnu Saikia was waiting outside the office room. She had discussion with 

Siddhartha Sankar Saikia in the office roomand she had invested 
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Rs.6,00,000/-. Her sister Hema Pradhan invested Rs.3,50,000/- in the 

company. Thereafter, his brother Suresh Pradhan invested Rs.3,00,000/. 

Company issuedmoney receipt against the investment of money to her 

brother and sister. She has not filed the money receipts given by the 

company to her, her brother and sister. She along with her brother and 

sister invested money of Rs.12,50,000/- in all in the Janasarathi Valiance 

Company. As the amount invested by her, her brother and sister could not 

be returned so on behalf of the Janasarathi Valiance Company, Siddhartha 

Sankar Saikia and BishnuSarka showed one school with aland. After seeing 

the said lands, he did not look at the land documents, Jamabandi or chitha 

copy either in the office of Tezpur Sadar Circle or Deputy Commissioner‘s 

office at Tezpur. She cannot read Assamese well, however, knows little to 

read. After showing the land to her, Siddhartha Sankar Saikia showed her 

the Jamabandi. She can say with confidence that there was name of 

defendant No.1 in the Jamabandi. Later on came to know that there is name 

of elder sister of Siddhartha Sankar Saikia. After showing the Jamabandi in 

the court she came to know that name of Padani Saikia is mentioned as 

pattadar No.1. The land which was shown to her saying that it belonged to 

defendant No.1. Siddhartha Sankar Saikia told her that the entire suit land 

stood in the name of defendant No.1. Apart from the invested money of 

Rs.12,50,000/-, she has transferred Rs.19,50,000/- to Siddhartha Sankar 

Saikia through bank transfer. Some amount was given in cash. She has not 

submitted any statement account of bank. She along with her brother and 

sister had invested Rs.12,50,000/- in the Janasarathi Valiance Company 

opened by Gauri Sankar Saikia and Siddhartha Sankar Saikia. When she 

asked the money back, she was compelled to move here and there. 

Thereafter, said two persons told that they would adjust the returnable 

amount by selling a school and plot of land adjacent to the school. She was 

not shown any land document as to in whose name the school is, and in 

whose name registration stands, in whose name the land and on which 

portion of land the school is situated, but she was told that it was in the 

name of defendant No.1. School documents were shown but she has neither 
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submitted nor exhibited them in the suit. The negotiation for fixing the price 

of the land was all made by Siddhartha Sankar Saikia and Gauri Sankar 

Saikia. Later on, said that it is in the knowledge of her mother. (Under 

objection). Defendant No.1 is a cancer patient. Dag number is 81 and Patta 

No. is 428 of the land. She did not enquiry as to the said land in the circle 

Office, Chariduar before giving the advance amount. She does not know if 

the said 2 Bighas of land belong to defendant No.1 or not. 2 Bighas 11 lessa 

of land is in the name of Lakheswari Saikia. At the time of showing the 

Jamabandi to her, 2 Bighas of land was in the name of Lakheswari Saikia but 

actually 2 Bighas 11 lessas of land was in the name of Lakheswari Saikia. 

Out of the said 2 Bighas 11 lessas of land, the defendant No.1 gave 1 Bighas 

of land to his daughter Chandrama Saikia by registering a gift deed. Said 

registered deed was done on 19-08-1998. It was got written by Ext.1 that 

she has gave an amount of Rs.19,50,000/- as advance. She does not know if 

the 2 Bighas of land was in the name of Lakheswari Saikia and 

Chandrama.Agreement was made in the name of Lakheswari Saikia only at 

the time of its execution but name of Chandra was not entered as she did 

have knowledge about it. He made negotiation for land and school was 

made at Rs.33,00,000/- with Siddhartha Sankar Saikia and Gauri Sankar 

Saikia. Vide Ext.1 she gave advance amount of Rs.19,50,000/- (cash 

money). As the owner of the school was Siddhartha Sankar Saikia, so she 

made an agreement for sale of the school with Siddhartha Sankar Saikia. 

Ext.2 is the said agreement. She did not obtained any consent from 

defendant No.1. Discussion was made with Siddhartha Sankar Saikia.  There 

is no signature of defendant No.1 either as a witness or as a seller in Ext.2. 

In Ext.1 Bishnu Sarma signed as witness No.1 and Raju Bhagar singed as 

witness No.2. She has paid the entire amount by the deed of advance. Ext.1 

deed was executed in Rs.100/- stamp paper. She has paid entire amount of 

Rs.33,00,000/-. Ext.1 was prepared by her. She does not know that the 

school sold by Siddhartha Sankar Saikia was in the name of Narendra Nath 

Saikia (husband of defendant No.1). She does not know that land of the 

school was in the name of Narendra Nath Saikia. There is no signature of 
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Narendra Nath Saikia in the Ext.1.In the suit filed by her she has not made 

Narendra Nath Saikia a party. She does not know that 1 Bighas landwas in 

the name of Chandrama Saikia. Lakheswari Saikia put her thumb impression 

in the Ext.1 but Lakheswari Saikia can put her signature. In page No.1 to 4 

of Ext.1 there is no mention as to why Lakheswari Saikia put her thumb 

impression. In page no.5 of Ext.1, explanation is written under the thumb 

impression of Lakheswari Saikia, Notary has put his signature but without 

seal. She does not remember the four-boundaries written in Ext.1. In the 

schedule she has mentioned about the land but has not mentioned about 

the house, however, only the name of the school i.e. Siddhartha Vidyalaya is 

mentioned.The school which has been purchased from Siddhartha Sankar 

Saikia vide Ext.2, deed is mentioned as Siddhartha Vidyalaya, but there is no 

mention of any house. There is signature of Lakheswari in Ext.3. Vide Ext.4 

money receipt through SL No.1 to 4 Rs.19,50,000/- out of Rs.33,00,000/- 

was paid in presence of his mother. The amount of Rs.12,50,000/- vide Ext.4 

in SL Nos. 5,6,7 and 8 was paid to Janasarathi ValianceLtd. Company. The 

amount in Sl. Nos. 5 to 8 was paid to Janasarathi Valiance Company. 

Lakheswari Saikia does not have any connection with Janasarathi Valiance 

Company. The two sons of Lakheswari Saikia are the owners of this 

company. In the schedule of Ext.4 there is mention of the land only.   

8. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that he 

knows the plaintiff since last 15 years. When he met the plaintiff she was 

around 23 years of age. Plaintiff gave Rs.19,50,000/- to Lakheswari Saikia 

for purchasing the land and school. He doesn‘t know wherefrom the Ext.1 

deed was purchased and where it was typed. Ext.1 is an agreement, which 

he knows. He knows the 1st party of Ext.1. 1st party is Ganga Jerang and 2nd 

party is Lakheswari Saikia. There is mention of 2 Bighas of land and a 

school, but there is no mention of any house. He saw the land-spot but he 

did not visit the Mandal‘s office. Witness No.1 in Ext.1 Bishnu Sarma went to 

Mandal office. He does not know what amount of money plaintiff invested in 

JanasarathiValiance Company. The suit land is covered by Dag No.428 and 



 

 

 

 

8 
Title Suit No-21 of 2017 

(Smt. Ganga Jerang- Vs. Smt. Lakheswsari Saikia &anr) 
 

  

patta No.81, situated at UhaniPathar, Batamari. It was told that if the 

registration of land could not be done within three months after getting the 

amount of Rs.33,00,000/- vide Ext.1, then some interest would be given. 

Rs.19,50,000/- was given in cash to  Siddhartha Sankar and Gauri Sankar. 

Rest of the amount was given through the Janasarathi Valiance Ltd. 

Company was opened by both of them. He signed as witness No.2 in the 

Ext.1 in presence of Notary Girin Bora. At the time of notarization, apart 

from him, Gauri Sankar, Bishnu Sarma, defendant No.1 and two others were 

present, whom he did not know. He and Bishnu Sarma were witnesses in 

Ext.1. Bishnu Sarma did not adduce evidence in the suit. He knows that 

there is 2 Bighas of land in the name of Lakheswari Saikia. He does not 

know that there is 1 Bighas 11 lessas of land in the name of Lakheswari 

Saikia and 1 Bighas land in the name of Chandrama Saikia. Chandarma 

Saikia is the daughter of defendant No.1. All have signed in Ext.1 in his 

presence. Ext.2 was executed with Siddhartha Sankar concerning sale of 

Siddhartha Vidyalaya. The school is situated over the land of defendant 

No.1. There is no description of the house in Ext.1 and Ext.2. He signed as 

witness No.2 in Ext.2. It was 30th January, but did not remember the year, it 

may be 2015 or 2016. He does not know if there is land in the name of 

defendant No.1 and daughter of defendant No.1.  

9. PW-3 deposed that he appeared before this Court with reports as mentioned 

in the summons. He is presently working as Lat Mandal of Chariduar Circle 

Office. The village Uhanepothar under GoroimariMouza is under his lat. He 

brought the Citha book and Jamabandi of the said village along with him 

today. Ext. 7 is the Citha book of village Uhanepothar under 

GoroimariMouza. Ext 7(1) is the Citha of Dag No. 428. The total land under 

the said Dag is 4 Bighas 11 lessas which is covered under periodic patta 

No.81. There are total 3 pattadars as regards to land measuring 4 Bighas 11 

lessas, they are namely,Podoni Saikia W/oUpendra, SmtLakheswari Saikia 

W/o Narendra Saikia and SmtiChandrama Saikia, D/o of Naren Saikia. There 

is no note in the Citha of the said Dag as to how the names of said pattadars 

have been mutated. The mutation notes may be in the previous Citha book. 
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Ext. 8 is the Jamabandi book of village Uhanepothar under Mouza: 

Goroimari. Ext. 8(1) is the Jamabandi of periodic patta No. 81(new) and 

135(old). In the said patta there are 3 pattadars namely Podon Saikia W/O-

Upendra, SmtLakheswari Saikia wife ofNarendra Saikia and SmtiChandrama 

Saikia D/o of Naren Saikia against land measuring 4 Bighas 11 lessas. As per 

Jamabandi Podon Saikia, W/o Upendra and SmtLakheswari Saikia are the 

original pattadars. The name of SmtiChandrama Saikia has been mutated as 

regards 1 Bighas of land by Citha mutation order dated 25/3/1999 by way of 

gift given by SmtLakheswari Saikia. The share of Podon Saikia and 

Lakheswari Saikia is not reflected in Citha or Jamabandi. The Jamabandi of 

Citha book has not reflected any gift deed number.   

10. PW-3 deposed in his cross-examination that he has been serving as Lat 

Mandal for last 12 years. The original entries in the Citha book were made 

during the settlement period. However if there has been some changes in 

the Citha old book then it is registered as new entries. The name of Podoni 

Saikia is written as Pattadar No.1 and she has been mentioned as wife of 

Upendra and the husband of pattadar No.2 SmtLakheswari Saikia is 

mentioned as Narendra and name of Pattadar No.3 SmtiChandramaSaikia‘s 

father is mentioned as Narendra Saikia. 1 Bighas of land is registered in the 

name of SmtiChandrama Saikia. In Ext. 7(1) there is no mention of mutation 

order of Chandrama Saikia. The name of SmtiChandrama Saikia has been 

mutated as regards 1 Bighas of land by Citha mutation order dated 

25/3/1999 by way of gift given by SmtLakheswari Saikia. 

11. PW-4 deposed that he is working as a Notary Officer in the Tezpur Court 

since 2007. On 30-01-2015, Smt. Lakheswari Saikia, wife of Narendra Saikia, 

resident of Solagaon, PO- Ghoramari, District – Sonitpur, Assam and Smt. 

Ganga Jerang, wife of Taneng Jerang, resident of village Mowb-1, Itanagar, 

District – Papumpare, Arunachal Pradesh came to his office to execute an 

Agreement for sale of land. Accordingly, both of them executed the 

Agreement for Sale of land vide Sl. No.2025/14-15 dated 30-01-2015. The 

notarized document at Page 5, reflects that though Lakheswari Saikia is a 

literate woman, she could not put her signature as she sustained grievous 
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injury on her right hand. Ext.1 (1) to 1(5) are his signatures. Ext.1 (6) is his 

signature for note given to put thumb impression by Lakheswari Saikia. Ext.1 

(7) to 1(10) are his signatures. The sale of land has been noted in his 

Notarial Register maintained w.e.f 01-12-2014. Ext.9 is the said Register. In 

Sl. No.2025 the name and address of executants of said agreement for sale 

of land is noted. He does not remember who has taken the thumb 

impression of Lakheswari Saikia. The other executants Ganga Jerang had 

also put her thumb impression in the register. Ext.9 (1) is the relevant page 

having entries from 2021 to 2025. On 30-01-2015 another Agreement was 

executed by Siddartha Vidyalaya represented by its owner Sri Siddharth 

Sankar Saikia, Son of Narendra Nath Saikia, resident of Solagaon, PO – 

Ghoramari, Sonitpur, Assam and Smt. Ganga Jerang, wife of Taneng Jerang, 

resident of village Mowb-1, Itanagar, District – Papumpare, Arunachal 

Pradesh, which he has noted in his Notarial Register vide Sl. No.2026.  He 

authenticated the signatures of the executants. Ext.2 is the said Agreement. 

Ext.2 (1) to 2(3) are his signatures. Ext.9 (2) is the relevant entry of his 

register against Sl. No.2026.  

12. PW-4 has deposed in his cross-examination that he has not verified with the 

seller whether she has saleable right over the plot or not. Hedoes not 

remember if any advocate accompanied, but the witnesses came. (Later on, 

he says - no advocate accompanied them). He does not know who has 

obtained the thumb impressions in Ext.1. Though the thumb impression of 

Lakheswari Saikia has been endorsed in Ext.1 by somebody, however, 

hedoes not recollect the person who endorsed it. At page 5, he has 

mentioned about the grievous injury of Lakheswari Saikia, however, he has 

not made the same comment in each page, it was meant for the whole 

pages. Hehas the right to write the explanation while notarizing the 

documents.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

13. DW-1 Smt. Lakheswari Saikia submitted her examination-in-chief through 

affidavit reproducing the contentions of the written statement and she 

further exhibited the followingdocuments: 
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Ext. A is the original certified copy of sale deed being no.1186 of 1973 

dated 06-03-1973purchased by Smt. Lakheswari Saikia 

Ext. B is the original Gift Deed being No.1333 of 1998 dated 19-08-1998 

Donor Smt. Lakheswari Saikia and Donee Smt. Chandrama Saikia 

Ext. C are original of all medical documents of cancer treatment of 

defendant 

Ext.D is the original land revenue pay receipt being Sl. No. 5318301 of 

Mouza – Goroimari in the name of Smt. Lakheswari Saikia dated 18-10-

2017& PP No.81 

Ext.E is the original land revenue pay receipt being Sl. No. 6410483 of 

Mouza – Goroimari in the name of Smt. Lakheswari Saikia dated 28-10-

2018 & PP No.81 

Ext.F is the original Jamabandi of Dag No.428 Patta No.81 of village 

UhuniPothar, Batabari, Mouza – Goroimari dated 08-06-2015 

14. DW-1 in her cross-examination deposed before this Court that she has two 

sons namely Siddhartha Sankar and Gauri Sankar. Her two sons are not at 

her house since 2016-17. Both are married having wives. Eldest son 

Siddhartha Sankar has no child. Gauri Sankar has a daughter. GauriSakar 

was a business and also busy with the school. The name of the school was 

Siddartha Vidyalaya. The school was set up by Siddhartha Sankar Saikia and 

it was in his name. The school is still running. Presently the said school is 

managed by his son-in-law PabitraKalita and her daughter Arunduti. There 

are patta and dag numbers where the school is situated but there is no 

mention of the same in his written statement and affidavit. On the North of 

her land there are - Akanta Bora, Sadhan Singh and National Highway. 

There is land of Dulal Saikia on the south of her land. On the east of her 

land there is land of MrigenBaruah and othersand on the west there is land 

of her husband. She does not remember if there is land of Mohan Satnami 

adjacent to her land. She did not give the land documents in her namefor 

the purpose of registration of Siddartha Vidyalaya. She does not know whose 

land is there on the north of Siddartha Vidyalaya. There is land of Dulal 

Saikia on the south of the school. There is land of MrigenBaruah on the east 
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and there is land of Upen Saikia, who is the brother of her husband, on the 

west. She has land measuring 2 Bighas 11 lessas out of the said land, she 

has given 1 Bighas of land to her daughter. Ext.A is the certified copy of 

sake deed No.1186 for the year 1973 of the office of Tezpur Senior Sub-

Registrar. The reason for not submitting the original of the said deed in the 

suit is mentioned in her written statement and her affidavit. Podoni Saikia, 

wife of Bhupendra Saikia, is her sister-in-law. Podoni Saikia does not have 

any land adjacent to her land. Podoni Saikia and BhupendraSakia died. 

Padoni Saikia has many children.Ext.B is the gift deed executed in favor of 

her daughter Chandrama Saikia for the land measuring 1 Bighas, situated at 

village UhanipatharBatabari under MouzaGoroimari, covered by dag No.428 

of Myadi Patta No.81, of the ‗bari‘ class, from the half portion i.e. 2 Bighas 

51/2 lessas out of 4 Bighas 11 lessas of land. There is no mention in the said 

deed that her daughter has acknowledged the said gifted land from her. Ext. 

F is the certified copy of Jamabandi of the suit land filed in the suit. There is 

no mention of the share of Podoni Saikia in the Jamabandi, Ext.F. As per the 

Jamabhandi, there is mutation of land measuring 1 Bighas in the name of 

Chandrama Saikia, daughter of NarendraSakia, out of 4 Bighas 11 lessas of 

land covered under dag No.428. In Jamabandi, her share is mentioned as 

3bighas of the land covered under Dag No.428. Pattadar No.1 Padoni Saikia 

and pattadar No.3 have not filed any suit against her for showing her share 

of land as 3 Bighas against the mutation of her name. His son Siddhartha 

Sakia apart from running the school has also one company named 

Janasarathi Billions Ltd. She does not know if the said company is still 

running. She does not know why her two sons left their houses along with 

their family. Nobody resides in their own village UhaniPathar, Goroimari. A 

criminal case is pending against her sons and son-in-law. Police used to 

search her sons. She has not filed any complaint before police regarding 

missing of her sons. Ext.3 is the money receipt given by her and Ext.3 (1) is 

her signature. She understands English. In Ext.3 it is mentioned that she has 

taken Rs.17 Lakhs from Ganga Jereng. At the time of signing the Ext.3, 

Bishnu Sarma and his son Gauri Sankar Saikia were also present. There is 
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signatures of Bishnu Sarma and his son Gauri Sankar Saikia in Ext.3, but she 

does not know if the signatures were actually put by them. In the month of 

January 2015, on the day of Saraswati Puja, her right hand was fractured. 

Her right hand was put under plaster. In spite of there being plaster on her 

right hand, her son brought her to Tezpur for putting her thumb impression 

on some papers.She put her thumb impression coming to the Notary Officer. 

She forgot the name of said Notary Officer. In presence of the Notary 

Officer, she put her thumb impression on Ext.3. Her youngest son (Gauri 

Sankar) brought her to court for putting her thumb impression. Her son may 

have taken money on obtaining her signature. She is matriculate. She 

understands both English and Assamese. On the day of putting her thumb 

impression on the deed, she also put her thumb impression over some 

revenue stamps.She does not know if the plaintiff had sent any notice 

through advocate in her address at Goroimari, as she resides at 

ParuaChariali. Bishnu Sarma and plaintiff met her in her son-in-law‘s house 

at ParuaChariali and handed over the advocate‘s notice and she received the 

same. Ext.6 is the said notice and Ext.6 (1) is her signature. She did not do 

anything after receiving the notice. Though she has mentioned in her written 

statement and in her affidavit that the suit school situated over the land of 

her husband but she has not given any dag or patta no. Though she has 

mentioned in her written statement and in her affidavit regarding making 

agreement of the suit land and receiving money by her sons without her 

knowledge, but she has not taken any legal action against them. She has 

not filed any suit for cancellation of the agreement of sale concerning which 

the suit is pending. 

15. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

she has come to depose in favor of Lakhi Saikia (defendant). Defendant 

Lakhi Saikia is her mother. Amongst the children, there are 3 daughters and 

2 sons. The daughters are she i.e. Chandrama Saikia, Arundhoti Saikia and 

Anuradha Saikia. Her brothers are Siddhartha Sankar Saikia and Gauri 

Sankar and they are younger to her. Siddhartha Sankar Saikia was running a 
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company named Janasarathi Billions Ltd., apart from running a school 

named Siddhartha Vidyalaya. The school was situated at a place 

UhaniPathar, Batamari near Goroimari. The school is still existing and now 

the name is changed to Sunrise Public School and the said school run by her 

father along with some other party, whose name she does not 

know.Arundhoti Saikia is her younger sister and her husband‘s name is 

Pabitra Saikia. She does not know if the said Siddhartha Vidyalaya is run by 

her sister and brother-in-law PabitraKalita. Her mother asked her to give 

evidence in this case. Janasarathi Bullions Ltd. Closed during the year of 

2014-2015. She does not know about the activities of this company in detail. 

She knows that Janasarathi Bullions Ltd. failed to return as large amount of 

public money. There was a case against her brothers Gauri Sankar and 

Siddhartha Sankar in respect of financial misappropriation in the name of 

Janasarathi Bullions Ltd. Since 2015 both her brothers are absconding. Prior 

to their absconding they tried to return the public money by selling land. 

There is 2 Bighas 11 lessas of land in the name of her mother and she gave 

1 Bighas of land to her. She does not know how much land her father has. It 

may be around 1 1/2 Bighas, on guess. She does not know the dag and 

patta no. of the said land. The land given to her by her mother was vacant 

land. She filled up soil around 17-18 years back. The land given to her is not 

being used by her mother of her brothers. Her land is situated adjacent to 

the boundary of Siddhartha Vidyalaya. Her said land is covered by dag 

No.428 and patta No.81. There is total 4 Bighas 11 lessas of land in the said 

patta. It is shown in Ext.F that her mother has land measuring 3 Bighas 

situated at UhaniPathar, Batamarigaon, covered under Dag No.824 of patta 

No.81. She or Padoni Saikia has not filed any suit for showing 3 Bighas of 

land in the name of her mother in the said patta. Her mother neither 

executed any agreement of sale nor taken any amount which she informed 

her after institution of this suit. Initially she said that the signatures in 

affidavit are not hers, but subsequently she said that those are 

hers.Negotiation of land was made by her brother with the plaintiff of this 

suit. At that time, her mother, father and her two brothers were residing 
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together. Since the day of her marriage she is residing with her husband. 

She got married 20 years back. The distance from her mother‘s house to the 

house of her husband is around 10 Kms. Sometimes she visits her mother‘s 

house. Since last 4 years her parents have been residing in the house of her 

younger sister Arundhatiand her brother-in-law Pabitra Saikia. Her parents 

are residing in the house of her sister, after her brother absconded. Nobody 

resides in the original house of her parents at village –UhaniPathar, 

Batamari. She cannot say if there is mention in her affidavit that her parents 

still resides in the house at UhaniPathar, Batamari. She does not know what 

is to be written in plaint relating to suit. She is graduate. The statement 

made in para No.7 of affidavit – ―that paragraph No.8 and 9 mentioned in 

the plaint of my mother declare all are false and untrue‖ – meaning thereby 

what is written in plaint and its para no.8 and 9, she does not know. She 

does not know what is written in para No.10 of plaint as mentioned in her 

affidavit in para No.8. She does not remember where she saw the plaint.  

16. DW-3 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

the defendant of this suit is his mother-in-law. His wife‘s name is Arundhoti 

Saikia. Their marriage took place 12 years back. Siddhartha Sankar Saikia is 

elder brother of his wife and Gauri Sankar Saikia is younger brother of his 

wife. He knows that there was a school named Siddhartha Vidyalaya. He 

does not know the owner of that school. The said school is situated in its 

previous place but only the name has been changed now to Sunrise Public 

School. He does not know if the Siddhartha Vidyalaya was a registered one. 

He does not know the dag and patta no. where the Sunrise Public School is 

situated.Prior to the time of absconding of Siddhartha Sankar Saikia and 

Gauri Sankar Saikia, his in-laws used to reside in his house off and on, but 

after Siddhartha Sankar Saikia and Gauri Sankar Saikia absconded, his in-

laws permanently residing in his house. His mother-in-law suffered from 

cancer since 2015. He came to know about the agreement of sale in the last 

part of the year 2015 from BisnuSarma, concerning which the suit is 

pending. Knowing about the same he asked her mother-in-law about the 
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same. Then her mother-in-law told him thatBishnu Sarma and her son had 

taken her signatures on some blank papers during the time when her hand 

was broken. He does not in which place his mother-in-law put her 

signatures. His mother-in-law has not filed any case or ejahar against Bishnu 

Sarma and her son for obtaining her signature in that way.He does not know 

in which year his father-in-law has purchased land and from whom, but he 

knows his father-in-law purchased 2 Bighas 11 lessas of land, which he 

knows from his father-in-law. His father-in-law is still alive. 

17. I have heard the arguments of both the sides and perused the entire case 

record along with the oral and documentary forms of evidences before this 

court.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

18. Issue No.1:CAUSE OF ACTION   

 Issue no-1 of this relates to the cause of action. The defendantno-1 

in her written statement emphaticallyentreated that this suit has no 

cause of action. In the legal system, a ―cause of action‖ is a set of 

facts or legal theory that gives an individual or entity the right to 

seek a legal remedy against another. This applies to the filing of a 

civil lawsuit for such wrongs as property damages, personal injury, or 

monetary loss, as well as to criminal wrongs such as battery, theft, or 

kidnapping. A cause of action may come from an act or failure to act, 

breach of duty, or a violation of rights, and the facts or circumstances 

of each specific case often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 

 In this case, plaintiff in her plaint asserted that there was an 

agreement of sale executed between her and defendant No.1 

pertaining to sale and purchase of ―suit property‖ as described in the 

plaint at consideration of Rs.33 Lakhs and she had paid the entire 
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sale consideration amount to the defendant on 19-01-2015 and 

further executed registered agreement of sale dated 30-01-2015. It is 

further pleaded by the plaintiff that there was another agreement of 

sale executed between plaintiff and defendant No.1 as the defendant 

No.2 running the school for Siddhartha Vidyalaya standing upon the 

suit property. It is further pleaded by the plaintiff that as per clause- 

6 of the agreement dated 30-01-2015 there was an option provided 

to the defendant No.1 to rescind the agreement dated 30-01-2015 by 

paying Rs.43 Lakhs to the plaintiff, which the defendant failed to do 

so. Thereafter, the defendant failed to execute the registered sale 

deed as per the terms and conditions of agreement of sale dated 30-

01-2015 and accordingly she brought the instant law-suit for specific 

performance of contract along with other consequential reliefs.  

 Per contra, the defendant No.1 at the outset denied that she is the 

owner of the suit property. She further claimed that she had 

purchased the land measuring 2 Bighas 11 Lessas in the year 1973 

and out of said land she had gifted 1 Bighas land to daughter by 

executing a registered gift deed No.1333 to 1998. She further 

pleaded that there was no agreement of executed sale between her 

and plaintiff and she never received Rs.33 Lakhs.  

 Hence, from the pleadings of both sides, it is seen that the facts 

averred by the plaintiff specifically denied by the defendant. The 

defendant further denied that there was no agreement of sale 

between her and plaintiff and she never received Rs.33 Lakhs.  

 As such, it is seen from the pleadings on record that certain 

controversies ascended between the parties and those requires 

proper adjudication in this suit and that gives rise to a cause of 

action to decide.  

 Therefore, in the light of above said discussions, this court finds this 

suit has cause of action.  Accordingly, Issue No.1 is answered in 

affirmative and in favor of the plaintiff.  
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19. Issue No.2: Whether the suit is barred under section 34 of Specific 

Relief Act?The defendant no-1 in her written statement pleaded that the 

suit is barred under section 34 of Specific Relief Act but she failed to plead 

specifically as to why and how the suit is barred under section 34 of Specific 

Relief Act. The defendant further failed to adduce probable evidence to 

substantiate the pleading on this issue. Therefore, this court not finds any 

sustainable ground upon which the suit can be held to be barred under 

section 34 of Specific Relief Act. Hence, issue No.2 is answered in negative 

in favor of the plaintiff. 

20. Issue No.3 to Issue No.6: 

Issue No.3– Whether on 30-01-2015 defendant No.1 entered 
into a valid sale agreement to sell the schedule land and 
school to the plaintiff? 
Issue No.4 – Whether the plaintiff paid the entire sale 
consideration of Rs.33,00,000/- (rupees thirty three lakhs 
only) to the defendant no.1 and defendant 
No.1acknowledged the receipt of the same ? 
Issue No.5 – Whether the plaintiff entered into a valid sale 
agreement with defendant No.2 on 30-01-2015? 
Issue No.6 – Whether it was agreed between the parties that 
defendant No.1 shall procure necessary sale permission / no 
objection certificate but failed to do so? 

21. All the issue Nos. 3 to 6 are co-relates and accordingly, its discussions and 

decisions shall necessarily decide the fate of each other and as such all these 

issues were taken together for discussions and decisions. Plaintiff in her 

plaint asserted that there was an agreement of sale executed between her 

and defendant No.1 pertaining to sale and purchase of ―suit property‖ as 

described in the plaint at consideration of Rs.33 Lakhs and she had paid the 

entire sale consideration amount to the defendant on 19-01-2015 and 

further executed registered agreement of sale dated 30-01-2015. It is 

further pleaded by the plaintiff that there was another agreement of sale 

executed between plaintiff and defendant No.2 as the defendant No.2 run 

the school named Siddhartha Vidyalaya standing upon the suit property. It is 

further pleaded by the plaintiff that as per clause 6 of the agreement dated 

30-01-2015 there was an option provided to the defendant No.1 to rescind 

the agreement dated 30-01-2015 by paying Rs.43 Lakhs to the plaintiff, 
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which the defendant failed to do so. Thereafter, the defendant failed to 

execute the registered sale deed as per the terms and conditions of 

agreement of sale dated 30-01-2015 and accordingly she brought the instant 

law-suit for specific performance of contract along with other consequential 

reliefs.  

22. On contrary the defendant No.1 at the outset denied that she is the owner of 

the suit property. She further claimed that she had purchased the land 

measuring 2 Bighas 11 Lessas in the year 1973 and out of said land she had 

gifted 1 Bighas land to her daughter by executing a registered gift deed 

No.1333 to 1998. She further pleaded that there was no agreement of sale 

executed between her and plaintiff and she never received Rs.33 Lakhs.  

23. Hence from the aforesaid points of contentions disclosed from the pleadings 

on record, this court  finds that the primary burden shifts upon the plaintiff 

to establish the following facts :- 

(i) That on 30-01-2015 a concluded contract for sale was executed 
between the plaintiff and defendant for sale and purchase of suit 
properties at a consideration of Rs.33 Lakhs ;  

(ii) That from 19-01-2015 to till the date of execution of said 
agreement of sale, the plaintiff had paid sale consideration of 
Rs.33 Lakhs only to the defendant No.1 and she has 
acknowledged receipt in writing ;  

(iii) That as per the terms and conditions of the agreement, 
defendant No.1 has to obtained necessary permission from the 
authority and execute registered sale deed in favor of the plaintiff 
in respect of land measuring 2 Bighas including a school called 
Siddhartha Vidyalaya ;  

(iv) That the defendant No.2 was running the school named 
Siddhartha Vidyalaya and to avoid future complicacy another 
agreement dated 30-01-2015 executed between the plaintiff and 
defendant No.2 which was registered vide Sl. No.2026 dated 30-
01-2015 ;  

(v) That as per clause 6 of agreement dated 30-01-2015 defendant 
No.1 was given an option to rescind the contract by paying Rs.43 
Lakhs to the plaintiff;  

(vi) That the defendants failed to comply the terms and conditions of 
the concluded contract dated 30-01-2015 ;  

24. The plaintiff to prove and establish the aforesaid facts adduced both ocular 

and documentary forms of evidences. The plaintiff examined herself as PW-

1. She also examined one Raju Bhagat as PW-2, one Lat Mandal as PW-3and 
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Advocate Girindra Borah as PW-4. Furthermore, the plaintiff relied upon the 

following documents : 

 Ext.1 is the agreement for sale of land; 
 Ext.1 (1) to 1(9) series are the signatures; 
 Ext.2 is another agreement dated 30-01-2015; 
 Ext.2 (1) to 2(6) series are the signatures; 
 Ext.3 and Ext.4 are the money receipts; 
 Ext.5 is the postal receipt & 
 Ext.6 is the copy of advocate notice. 

25. Per contra, defendant also adduced both ocular and documentary forms of 

evidences. Defendant No.1 herself examined as DW-1 and further examined 

Smt. Chandrama Saikia and Pabitra Kumar Kalita as DW-2 &DW-3. 

Defendant side further relied upon the following documents :  

Ext. A is the original certified copy of sale deed being 
no.1186 of 1973 dated 06-03-1973 purchased by Smt. 
Lakheswari Saikia 
Ext. B is the original Gift Deed being No.1333 of 1998 
dated 19-08-1998 Donor Smt. Lakheswari Saikia and 
Donee Smt. Chandrama Saikia 
Ext. C are original of all medical documents of cancer 
treatment of defendant 
Ext.D is the original land revenue pay receipt being Sl. No. 
5318301 of Mouza – Goroimari in the name of Smt. 
Lakheswari Saikia dated 18-10-2017 & PP No.81 
Ext.E is the original land revenue pay receipt being Sl. No. 
6410483 of Mouza – Goroimari in the name of Smt. 
Lakheswari Saikia dated 28-10-2018 & PP No.81 
Ext.F is the original Jamabandi of Dag No.428 Patta No.81 
of village UhuniPothar, Batabari, Mouza – Goroimari dated 
08-06-2015. 

26. I have carefully travelled through the evidences on record and it finds that 

PW-1 submitted her evidence-in –chief reproducing the contents of the plaint 

and she during her cross-examination admitted that she along with her 

brother invested Rs.12,50,000/- to a company run by Gauri Sankar and 

Siddhartha Sankar Saikia and thereafter both those boys without returning 

said amount told her that they would sell the land with school and adjust the 

amount. She also admitted that she was not shown any registration of the 

school and land records, but she was told that same stands in the name of 

defendant No.1. She further admitted that all the conditions of sale and 

purchase was done with Siddhartha Saikia and Gauri Sankar Saikia. She also 
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admitted that land measuring 2 Bighas11 Lessas was recorded in the name 

of Lakheswari Saikia and out of 2 Bighas 11 lessas of land, defendant No.1 

gifted 1 Bighas of land through registered sale deed in favor of her daughter 

Chandrama Saikia and said deed was executed on 19-08-1998. As such, it is 

seenthat plaintiff herself admitted that the land measuring 2 Bighas 11 

lessas was recorded in the name of defendant No.1 and out of said land 1 

Bighas was gifted through registered gift deed by defendant No.1 to her 

daughter.  

27. Now, coming to the documentary forms of evidences adduced before this 

court, this court finds that Ext.1 is the agreement of sale dated 30-01-2015 

through which the plaintiff and defendant No.1 agreed to sell and purchase 

land measuring 2 Bighas including Siddhartha Vidyalaya at a consideration of 

Rs.33 Lakhs and as per the clause 4 of Ext.1 it was acknowledged that Rs.33 

Lakhs was paid by the plaintiff to defendant No.1 in presence of witnesses. 

Ext.2 appears to be another agreement executed between the plaintiff and 

defendant No.2for handing over the possession of the school called 

Siddhartha Vidyalaya in presence of the witnesses. Vide Ext.3 defendant 

No.1 Lakheswari Saikia received Rs.17 lakhs from the plaintiff and through 

Ext.4 total amount of Rs.33 Lakhs was paid in cash as well as through 

adjustments in several deposits.The defendant‘s side during the cross-

examination of plaintiff failed to dismantle the credence of all those 

documentary forms of evidences. PW-2 appears to be one witness in whose 

presence Ext.1 and Ext.2 were executed. PW-3 is one Lat Mandal and as per 

his evidence, land measuring 4 Bighas 11 lessas covered under PP No.81 

stands in the name of 3 nos. of pattadarsnamely, Padon Saikia, Lakheswari 

Saikia and Chandrama Saikia. Ext.7 is the Chitha book and Ext.8 is the 

Jamabandi book. He further deposed that the name of Chandrama Saikia 

has been mutated in respect of 1 Bighas of land. PW-4 is the advocate in 

whose presence the agreement of sale vide Sl. No.2025 /14-15 dated 30-01-

2015 executed. He also proved his signature on Ext.1 document along with 

its relevant entry. He also proved the execution of Ext.2 document along 

with its register. The evidence of PW-4 further clarified that defendant no-1 
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put her thumb impressions on Ext-1 document as at the time of execution 

she sustained injuries on her hand and said version of PW-4 also supported 

and corroborated by the defendant herself as DW-1 during her cross-

examination. DW-1 in her cross-examination admitted that in the month of 

January 2015, on the day of Saraswati Puja, her right hand was fractured. 

Her right hand was put under plaster. In spite of there being plaster on her 

right hand, her son brought her to Tezpur for putting her thumb impression 

on some papers. She put her thumb impression coming to the Notary 

Officer. She forgot the name of said Notary Officer.  

28. As such from the oral as well as documentary forms of evidences presented 

by the plaintiff side, it disclosed before this court that there was an 

agreement of sale executed between the plaintiff and defendant no-1 for 

sale and purchase of the land measuring 2 Bighas along with a school called 

Siddhartha Vidyalaya at consideration of Rs.33 lakhs and said amount was 

paid on several occasions by the plaintiff to defendant No.1 and defendant 

No.1 acknowledged receipt of such payment by executing Ext.3 and Ext.4. 

There is nothing contradictory in the evidences upon which all the 

documentary evidences adduced by the plaintiff may be disbelieved. It 

further established that plaintiff along with her relatives have invested 

Rs.12,50,000/- in a company run by the sons of defendant no-1 namely 

Sidhartha Saiki and Gauri Shankar Saikia. It further disclosed from the 

evidences of both the sides that both the sons of defendant no-1 instead of 

returning such amount to plaintiff agreed to sale suit properties in favor of 

plaintiff at consideration of Rs.33 Lacs and out of said amount 

Rs.12,50,000/- was adjusted and remaining amount of Rs.19 lacs paid by 

the plaintiff to defendants on different dates and defendant no-1 had 

acknowledge the receipt of such amount. The defendant no-1 herself during 

time of her cross-examination admitted the execution of agreement of sale 

and money receipt in favor of the plaintiff.  

29. Hence, from the oral as well as documentary forms of evidences, the 

following facts appears to be proved and established :  
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(i) That there was an agreement of sale executed between the 

plaintiff and defendant No.1 on 30-01-2015 for sale and purchase 

of land measuring 2 Bighas including one school named 

Siddhartha Vidyalaya at consideration of Rs.33 lakhs ;‘  

(ii) There was another agreement of sale executed between the 

plaintiff and defendant No.1 on 30-01-2015 vide Ext.2 on 

condition that defendant No.2 who run the school Siddhartha 

Vidyalaya shall hand over the possession along with its 

documents to the plaintiff ;  

(iii) That the defendant No.1 had received Rs.33 Lakhs vide Ext.4 ;  

(iv) That land measuring 4 Bighas 11 lessas stood recorded in the 

name of three nos. of pattadars namelyPadon Saikia, Lakheswari 

Saikia and Chandrama Saikia ;  

(v) That the name of Chandrama Saikia has been mutated in respect 

of 1 Bighas of land by Chitha mutation order dated 25-03-1999 

by way of gift given by Lakheswari Saikia ; 

(vi) That presently, the school called SidharthaVidyalaya is running by 

the relatives of plaintiff in a different name called Sunshine 

school; 

(vii) That both the sons of the defendant no-1 are now being 

absconded from their ordinary place of residence and  

(viii) That plaintiff and her husband presently residing with the 

daughter of plaintiff in another place. 

30. In the light of aforesaid discussions it apparently appears before this court 

that defendant No.1 at the time of entering into the agreement of sale dated 

30-01-2015 with the plaintiff was not the actual owner of schedule of land 

measuring 2 Bighas including the school named Siddhartha Vidyalaya as 

claimed by the plaintiff. Plaintiff herself as PW-1 during her cross-

examination admitted such facts. PW-1 during her cross-examination firmly 

admitted that at the time of showing the Jamabandi to her, 2 Bighas of land 

was in the name of Lakheswari Saikia but actually 2 Bighas 11 lessas of land 

was in the name of Lakheswari Saikia and out of the said 2 Bighas 11 lessas 
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of land, the defendant No.1 gave 1 Bighas of land to his daughter 

Chandrama Saikia by registering a gift deed. If the version of PW-1 appears 

to be true, then it can be safely observed here that defendant No.1 at the 

time of execution of agreement of sale was not the owner of the land 

measuring 2 Bighas 11 lessas as claimed by the plaintiff in her plaint. Ext. B 

is the original Gift Deed being No.1333 of 1998 and same executed long 

before execution of agreement of sale vide Ext-1 i.e on 19-08-1998. PW-3 

being LatMondal also supports such facts.   

31. Now, coming to the evidences presented by the defendant‘s side, it disclosed 

before this court that as per Ext.A document the defendant No.1 had 

purchased land measuring 2 Bighas 11 lessas and she had gifted 1 Bighas 

land in favor of Smt. Chandrama Saikia vide gift deed No.1333 of 1998 vide 

Ext-B and subsequently the name of Chandrama Saikia recorded over 1 

Bighas of land.  

32. Therefore, it is apparent from the entire evidence on record that although 

there was an agreement of sale executed between the plaintiff and 

defendant No.1 on 30-01-2015 for sale and purchase of the land including 

one school named Siddhartha Vidyalaya at a consideration of Rs.33 

Lakhsand subsequently defendant No.1 had acknowledged the receipt of 

said amount, but at the time of execution of those agreement of sale by the 

defendant Nos. 1 and 2, the defendant No.1 Lakheswari Saikia was not the 

owner of suit property as claimed by the plaintiff.More also, the plaintiff side 

failed to submit any proof of ownership of school called SidharthaVidyalaya.  

33. Therefore, in the light of aforesaid discussions, this court is of considered 

opinion that Issue Nos. 3 needs to be answered in affirmative and in favor of 

the plaintiff as the plaintiff proved and established that there was agreement 

of sale executed between the plaintiff and defendant No.1 on 30-01-2015. 

Issue Nos. 4 needs to be answered in affirmative and in favor of the plaintiff 

as the plaintiff proved and established thatdefendant no-1 receivedRs.33 

Lakhs from the plaintiff by the defendant No.1. Issue Nos. 5 & Issue No-6 

also needs to be answered in affirmative and in favor of the plaintiff as the 

plaintiff proved and established that there was an agreement between 
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plaintiff and defendant No.2 on 30-01-2015 and thedefendants agreed to 

procure sale permission and no objection certificate, but failed to do so 

consequently. Hence, in the result, the Issue Nos. 3 to 6 are answered in 

affirmative and in favor of the plaintiff.  

34. Issue No.7:  Whether the plaintiff is ever ready and willing to 

perform his part of the contract? Prior entering into the discussion on 

this issue let us peruse the settled provisions of law for proper 

understanding of the dispute in hand. Section-16 of Specific Relief Act, 

provides personal bars to relief.—Specific performance of a contract cannot 

be enforced in favour of a person— 

(a) Who would not be entitled to recover compensation for its 
breach; or 
(b) who has become incapable of performing, or violates any 
essential term of, the contract that on his part remains to be 
performed, or acts in fraud of the contract, or wilfully acts at 
variance with, or in subversion of, the relation intended to be 
established by the contract; or 
(c) Who fails to aver and prove that he has performed or has 
always been ready and willing to perform the essential terms of 
the contract which are to be performed by him, other than terms 
the performance of which has been prevented or waived by the 
defendant? Explanation.—for the purposes of clause (c),— 
(i) where a contract involves the payment of money, it is not 
essential for the plaintiff to actually tender to the defendant or to 
deposit in court any money except when so directed by the court; 
(ii) The plaintiff must aver performance of, or readiness and 
willingness to perform, the contract according to its true 
construction. 

 The language in Section 16 (c) does not require any specific 
phraseology but only that the plaintiff must aver that he has 
performed or has always been and is willing to perform his part of 
the contact. So the compliance of ―readiness and willingness‖ has 
to be in spirit and substance and not in letter and form. So to insist 
for a mechanical production of the exact words of a statute is to 
insist for the form rather than the essence. So the absence of form 
cannot dissolve an essence if already pleaded. 

 The Hon‘ble Supreme Court on aspects of requirement to comply 
with the mandatory provisions of Section 16 (c) of the Specific Relief 
Act, observed as follows: 

―…The plaintiff did not plead either in the plaint or at 
any subsequent stage that he was ready and willing to 
perform the agreement pleaded in the written 
statement of defendant. A suit for specific performance 

https://indiankanoon.org/doc/1185098/
https://indiankanoon.org/doc/1282548/
https://indiankanoon.org/doc/1058865/
https://indiankanoon.org/doc/346089/
https://indiankanoon.org/doc/1259850/
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has to conform to the requirements prescribed in 
Forms 47 and 48 of the 1st Schedule in the Civil 
Procedure Code. In a suit for specific performance it is 
incumbent on the plaintiff not only to set out 
agreement on the basis of which he sues in all its 
details, he must go further and plead that he has 
applied to the defendant specifically to perform the 
agreement pleaded by him but the defendant has not 
done so. He must further plead that ne has been and it 
still ready and willing to specifically perform his part of 
the agreement. Neither in the plaint nor at any 
subsequent stage of the suit the plaintiff has taken 
those pleas. As observed by this Court in Pt. Prem Raj 
v. D.L.F. Housing and Construction (Private) (Ltd.) and 
another, (Civil Appeal No 37/ 66, decided on 4.4.1968) 
(reported in 1968 (3) SCR 648) that it is well settled 
that in a suit for specific performance the plaintiff 
should allege that he is ready and willing to perform 
his part of the contract and in the absence of such an 
allegation the suit is not maintainable.‖ 

 While explaining this point, the Supreme Court made reference to its 
judgment in the case of His Holiness Acharya Swami Ganesh 
Dassji v. Sita Ram Thapar, reported as (1996) 4 SCC 526, 
wherein the Court drew a distinction between readiness to perform 
the contract and willingness to perform the contract. It was observed 
that by readiness it may be meant the capacity of the plaintiff to 
perform the contract which would include the financial position to 
pay the purchase price. 

 As far as the willingness to perform the contract is concerned, 
conduct of the plaintiff has to be properly scrutinized along with 
attendant circumstances. The factum of readiness and willingness to 
perform plaintiff‘s part of the contract is to be adjudged with 
reference to the conduct of the party and the attending 
circumstances. 

 Now coming to the present case in hand on bare perusal of the 
plaint, it is seen that plaintiff in her plaint very categorically stated 
that sheisready and willing to perform her part of contract i.e. to 
purchase the land and school agreed to sell by the defendants by the 
concluded contract of sale dated 30-01-205 on payment of 
registration fee, stamp duty. She is still ready and willing to purchase 
the suit land described in the schedule. Plaintiff as PW-1, in 
herevidence-in-chief, reproduced his pleadings as she claimed in her 
plaint and during her cross-examination the defendant failed to 
dismantle her credence by way of bringing out any sort of material 
contradictions.  

 PW-1 in her evidence in chief exhibited the pleaders notice issued 
upon the defendant no-1 asking her to execute the sale deed in 
compliance with the agreement to sale. 
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 Therefore in the light of the evidences on record this court finds that 
plaintiff proved that she is ready and willing to perform her part. 
Hence, issue no-7 is answered in affirmative and in favor of the 
plaintiff.  

35. Issue No.8: -Whether the plaintiff is entitled to a decree as prayed 

for?In the light of discussions and decisions of Issue Nos. 3 to 6, this court 

already  observed that although there was an agreement of sale executed 

between the plaintiff and defendant No.1 for sale and purchase of the suit 

property at consideration of Rs.33 Lakhs and subsequently defendant No.1 

had acknowledged receipt of such amount from the plaintiff and it further 

disclosed before this court that at the time of execution of those agreements 

of sale and further execution of money receipts, the defendant No.1 

LakheswariSakikia was not the actual owner of land as well as school called 

Siddhartha Vidyalaya as claimed by the plaintiff. The plaintiff further failed to 

adduce any cogent and trustworthy evidence upon which this court may 

presume that defendant no-1 is the owner of a school called Siddhartha 

Vidyalaya run by defendant No.2 and that stood over the land measuring 2 

Bighas 11 lessas. The plaintiff herself admitted during her cross-examination 

that land measuring 2 Bighas 11 lessas was recorded in the name of 

defendant No.1 and defendant No.1 gifted 1 Bighas of land by executing 

registered gift deed in favor of her daughter Chandrama Saikia and name of 

Chandrama Saikia has been mutated. One of the plaintiff‘s witnesses i.e. 

PW-3 in his evidence being a Lat Mandal clarified that the name of 

ChandramaSakia has been recorded over 1 Bighas of land. He further 

elucidated that there are 3 pattadars where names stands recorded over 

land measuring 4 Bighas 11 lessas and out of said land, 1 Bighas land was 

gifted.  

36. Now, the question is whether the defendant No.1 actually possessed 2 

Bighas of land including a school at the time of executing the agreement of 

sale with plaintiff? The documentary forms of evidences adduced by the 

defendant firmly makes it clear that the defendant No.1 had purchased 2 

Bighas of land in the year 1973 and out of which she has gifted vide Ext.B1 

Bigha of land to her daughter. Hence, it is apparent that both the 

agreements of sale were executed by the defendant No.1 in favor of the 
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plaintiff but she does not have any title over 2 Bighas of land upon which 

any direction of specific performance of contract for sale of land may be 

passed against the defendant No.1.  

37. More also it is settled law that remedy of specific performance is an 

equitable remedy within the discretion of the court and that discretion 

required to be exercised according to settled principles of law and not 

arbitrarily as adumbrated under Section 20 of the Specific Relief Act 1963 

(for short, 'the Act'). Under Section 20, the court is not bound to grant the 

relief just because there was valid agreement of sale.  

38. Therefore, in the light of aforesaid discussions, this court has every reason 

to believe that it is not a fit case where decree of specific performance of 

contract may be passed, rather it is a case where discretionary relief like 

recovery of actual amount paid by the plaintiff to defendant No.1 may be 

passed and that would not defeat the justice. Hence, this court finds it to be 

the demand of justice to opt for the alternative relief prayed by the plaintiff.  

39. Therefore in the light of discussions and decisions of all the foregoing issues, 

in the result this court finds that plaintiff is entitled to get the amount of 

Rs.33 lacs from the defendant no-1 with interest of 6% per annum from the 

date of payment till the date of passing the judgment. The plaintiff further 

entitled to 9% per annum with the total decreetal amount if the defendant 

no-1 failed to realize the same within three months of the judgment till it 

realization. Accordingly, this issue is answered partly in affirmative and in 

favor of the plaintiff.  

ORDER 

40. In the result plaintiff suit is decreed partly cost by passing the following 

decrees :- 

1. The defendant no-1 is directed to pay the plaintiff Rs.33 lacs with 6% 

per annum from the date of payment till the date of judgment and 

defendants shall return the amount to plaintiff within 3 months from 

the date of judgment;  

2. The defendant no-1 shall pay 9% interest over the total decreetal 

amount to the plaintiff if the defendant no-1 failed to realize the 

https://indiankanoon.org/doc/1009821/
https://indiankanoon.org/doc/1009821/
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amount within three months of passing the decree to till its 

realization. 

3. Plaintiff is entitled to cost of entire proceeding from the defendants. 

41. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 6th day of November, 

2019.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 
 

1. Plaintiff’s witnesses:- PW-1 Smt. Ganga Jerang 
PW-2 Sri Raju Bhagat 
PW-3 Sri Mono Kr. Sutradhar 
PW-4 Sri Girindra Bora 
 

2. Plaintiff’s exhibits    :-  
 

  Ext.1 is the agreement of sale dated 30-01-2015 
  Ext.2 is the agreement of sale dated 30-01-2015 entered  
  into between the plaintiff and defendant No.2 
  Ext.3 &4 are the money receipts  
  Ext.5 is the postal receipts 
  Ext.6 is the advocate notice 
  Ext-7 Chitha Book 
  Ext-8 Jamabandi 
  Ext-9 Relevant pages of Entry of 2021 to 2025 

 
3. Defendant’s witnesses:-  

DW-1 Smt. Lakheswari Saikia 
DW-2 Smt. ChandramaSakia 
DW-3 Sri Pabitra Kumar Kalita 

 
4. Defendant’s Exhibits:-  

 
Ext. A is the original certified copy of sale deed being 
no.1186 of 1973 dated 06-03-1973 purchased by Smt. 
Lakheswari Saikia 
Ext. B is the original Gift Deed being No.1333 of 1998 
dated 19-08-1998 Donor Smt. Lakheswari Saikia and 
Donee Smt. Chandrama Saikia 
Ext. C are original of all medical documents of cancer 
treatment of defendant 
Ext.D is the original land revenue pay receipt being Sl. No. 
5318301 of Mouza – Goroimari in the name of Smt. 
Lakheswari Saikia dated 18-10-2017 & PP No.81 
Ext.E is the original land revenue pay receipt being Sl. No. 
6410483 of Mouza – Goroimari in the name of Smt. 
Lakheswari Saikia dated 28-10-2018 & PP No.81 
Ext. F is the original Jamabandi of Dag No.428 Patta No.81 
of village UhuniPothar, Batabari, Mouza – Goroimari dated 
08-06-2015 

 
 

CIVIL JUDGE, SONITPUR 


